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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

ST AT T GAIE0T S -

Revision application to Government of India:

(1) FE Seared o AT, 1994 gy e S aarg T Al % a1 § T e vl
SU-LTRT 3 T T & Saita YO s sTefle wied, WIRa @, By e, e e,
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@) o e g 3 A aa G g & Beft $rer AT s st F At i

TUETIR & U HOSTIIX H HTe o SITq g A, 77 Rt oo 9T eeR § 91g ag T erem |
77 FReY o= & 27 HTer T U1t & SR g% &l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another dugi gys‘ggf se
of processing of the goods in a warehouse or in storage whether in Skt 58,5
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(1) i SeTe Yt SeTen q[eh o ST & [T ST ST e IV it 1% § S} UH Saer <1 &9
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or, the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) =0T Soared e (erdfter) e, 2001 % Fuw 9 % siavia e o= dear sg-8 ¥ ar
it &, AT ameer % wit araer YT Rmts & 9 a0 & sfracger-enesr & oo sraer 6t a-ar
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

ST e, Feald ScdTad e Ta HaT ¥ etz =qrarfaenor & wia srdier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) =T IR o SATaHas, 1944 6t & 35-41/35-3 & favia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) STHHET IRE9E ¥ a1 AIER F Srerar S ordie, el & wrHd ¥ Wr 9o, ey
STEA oo Td qares dra g =amgser (Reee) & ufzm &g fifswr, sgaemme § 2qd g,
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal .
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respecti ,gisf‘m
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3)  Ife =@ ey § < T ST T GHTAL BIAT § AT WH Y SGLT & o1 F 7 AT Sud<h
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SATATIERROT T T AT AT FeslF TR 1 Toh SATIE ohdT STaT & |

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ST e ATEaT 1970 FAT St fr gy -1 3 siwta Feiia By sqer s
STaed AT TS FATRATT e Fridrdr 3 s §  Yeis 6T TE I & 6.50 T &7 e
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) S &% EATera HTHE! &l Fa=or sy arer et & & oft ege swefSa e s § i &
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, FEAIT ST (e TG JaAThy STAIetig ~Arariereneor (Feee) Ton Jia srdietr & e
§ serdi (Demand) TF €€ (Penalty) FT 10% Y& ST HAT AT gl greAiieh, ATIHad T T
10 FE TITC gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) ;
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken;
(iii)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = AT 3 uTe erdier STREReT 3 wer STat o YureT e AT qve faled g Ay /i %y g
e & 10% mewmmﬁmﬁﬁam@*m 10% SITET I &t ST Fahedl gl

or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Shri Natvar Bhagwandas Mistry,B-202, Shukun-
1T, Opp. Sharnam-1V, B/h Seema Hall, Jodhpur, Ahmedabad-380015(hereinafter referred to
as “the appellant”) against Order-in-Original No. GST-06/D-VI/O&A/669/Natvar/AM/2022-
23 dated 10.03.2023 (hereinafter referred to as “the impugned order”) passed by the
Assistant Commissioner, Central GST, Division VI, Ahmedabad North (hereinafter referred

to as “the adjudicating authority”).

Z Briefly stated, the facts of the case are that the appellant are holding PAN No.
BHMPM2196P. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.
- 1,39,93,719/- during the FY 2016-17, which was reflected under the heads “sales of services

(Value from ITR)"filed with Income Tax department.

F.X. Gross Receipt from sales of services (as | Service tax not/
per ITR) ‘Short paid
2016-17| 1,39,93,719/- 20,99,057/-

Accordingly, it appeared that the appellant had earned the said substantial income
by way of providing taxable services but had neither obtained Service Tax registration nor
paid the applicable service tax thereon. The appellant were called upon to submit copies of
required documents for assessment for the said period. However, the appellant had not

responded to the letters issued by the department.

21  Subsequently, the appellant were issued Show Cause Notice No. GST-06/04-
1356/Natvar/2021-22 dated 18.10.2021 demanding Service Tax amounting to Rs.
20,99,057/- for.the period FY 2016-17, under proviso to Sub-Section (1) of Section 73 of
the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of
the Finance Act, 1994; and imposition of late fee/penalties under Section 70, Section 77

and Section 78 of the Finance Act, 1994.

22 The Show Cause Notice was adjudicated vide the impugned order by the

adjudicating authority wherein the demand of total Service Tax amounting to Rs.
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Act, 1994 along with Interest under Section 75 of the Finance Act, 1994 for the period FY
2016-17. Further (i) Penalty of Rs. 20,99,057/- was imposed on the appellant under
Section 78 of the Finance Act, 1994 ; (ii) Penalty of Rs. 10,000/- was imposed on the
appellant under Section 77 of the Finance Act, 1994 and (iii) Late fee/penalty of Rs.

40,000/~ was imposed on the appellant under Section 70 of the Finance Act, 1994 read
with Rule 7 of service tax Rules,1994.

3, Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal, inter alia, on the following grounds:

o The appellant is a proprietorship firm namely Atharva Systems was engaged in
export of software development & IT service to various foreign clients during the
F.Y. 2016-17.The recipient of service were out side of India. They stated that the
activity performed by them during the subject period is out of the taxable
territory as the location of the recipient is abroad. Payment of the same was
received in convertible foreign exchange. They have provided the service to the
domestic clients of below 10 lakhs which is within threshold limit, therefore they

were not required to take service tax registration.

o The appellant submitted that they never received any PH letter/SCN from the
department. They were not heard in person and this is the violation of principle
of natural justice. They requested to set aside the impugned OIO and allow their

appeal.

4, Personal hearing in the case was fixed on dated 17.01.2024, 05.02.2024,
06.03.2024 & 13.03.2024 but no one appeared on behalf of the appellant for personal

hearing.

; B I have carefully gone through the facts of the case, grounds of appeal,
submissions made in the Appeal Memorandum and documents available on record. The
issue to be decided in the present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of service tax against the appellant along
with interest and penalty, in the facts and circumstance of the case, is legal and proper

or otherwise. The demand pertains to the period FY 2016-17.
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6. It is observed that the main contention of the appellant is that majority of portion
of the services provided by them are not taxable being export of the service but they
have furnished nothing in support of their claim. Another claim is that their domestic
turnover is less than 10 lakhs and they are eligible basic threshold benefit as per Noti.
No. 33/2012-ST dated 20.06.2012 but no evidence/document supporting their claim is
furnished by the appellant. They failed to attend personal hearing fixed as above and
also in filing any documentary evidence. In absence of the same, the contentions made

by the appellant can not be verified. Hence the matter needs remanded back.

7. In view of the above, the matter is remanded back for fresh adjudication and the
appellant is directed to produce the relevant documents before the adjudicating

authority and attend the personal hearing as and when granted.

8. In view of above, the impugned order is set aside and the appeal is allowed by

way of remand.

9. erdier Al BRI &St Y TS vl 7 ey Suin ah% & frar st |
The appeal filed by the appellant stands disposed of in above terms.

Attested Date: 9{.01 .2 .
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Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad
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To,

M/s. Shri Natvar Bhagwandas Mistry, Appellant
B-202, Shukun-III, Opp. Sharnam-1V,

B/h Seema Hall, Jodhpur,

Ahmedabad-380015.

w Hay,
6:@“' Q‘?
\o\“"\ T

Respondent
The Assistant Commissioner,

CGST, Division-VI,
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Ahmedabad North

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North .
3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
?/5)/Guard File
6) PA file
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